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April 8, 2016 

 

Wage and Hour Division 

U.S. Department of Labor 

200 Constitution Avenue, NW 

Washington, DC 20210 

 

RE: RIN 1235–AA13 – Establishing Paid Sick Leave for Federal Contractors 

 

The National Federation of Independent Business (NFIB) submits these comments for the record to the 

Wage and Hour Division (WHD) of the U.S. Department of Labor regarding the proposed rule 

“Establishing Paid Sick Leave for Federal Contractors” published in the February 25, 2016, edition of the 

Federal Register. 

 

NFIB is the nation’s leading small business advocacy association, representing members in Washington, 

DC, and all 50 state capitals. Founded in 1943 as a nonprofit, nonpartisan organization, NFIB’s mission is 

to promote and protect the right of its members to own, operate, and grow their businesses. NFIB 

represents about 325,000 independent business owners located throughout the United States. 

 

Elements of the proposed rule 

 

The proposed rule would implement Executive Order 13706, Establishing Paid Sick Leave for Federal 

Contractors, signed on September 7, 2015, which requires federal government contractors to provide their 

employees with up to seven days of paid sick leave annually, including paid leave allowing for family 

care. 

 

The proposed rule specifically covers businesses that have construction contracts, servicing contracts, 

concessions contracts, and those businesses that lease space in federal buildings, such as restaurants or 

retail establishments on a military base. The proposed requirement would be in effect in contracts that are 

new, renewed, or bilaterally extended or renegotiated from January 1, 2017. 

 

Under the proposed rule, employees working on or in connection with a federal contract would accrue 

paid sick leave at a rate of one hour for every 30 hours spent on government contract work. By the end of 

the accrual year, a contractor may limit an employee’s accrual of paid sick leave to no less than 56 hours. 

 

Effects of the rule on covered small businesses 

 

NFIB is concerned about the negative effects this proposed rule would have on small businesses that 

perform federal contracting or subcontracting. At the majority of these businesses, the task of compliance 

will fall on the small business owner. This individual is unlikely to be an expert in the complex details of 

paid sick leave program management. Accordingly, it will take additional time to comprehend the 

requirement and may also require the covered small business to hire a consultant or other expert to assist 

with implementation. 

 

Also, this proposed rule would pile on to already numerous burdens placed on small businesses with 

federal contracts in recent years. These burdens include a minimum wage increase from $7.25 an hour to 
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$10.10 an hour and a requirement that companies disclose alleged workplace violations – even if 

allegations turn out to be unfounded.  

 

This proposed rule affects these small businesses that contract with the federal government in one of two 

ways. For covered small businesses that do not have a paid sick leave program, they will have to 

implement one and figure out how they will pay for it. For covered small businesses that already have a 

paid leave program, they will have to reconfigure the program to meet the highly prescriptive 

requirements of the proposed rule. 

 

For covered small businesses without a paid sick leave program, the challenges to comply with the 

proposed rule will be great. These companies will be starting a program from scratch. These companies 

will have to familiarize themselves with the rule, develop a compliance strategy, implement the new plan, 

maintain additional timekeeping records, and reformulate payroll systems. The cost of modifying payroll 

should be noted since the majority of small businesses prepare payroll in-house and most often it is the 

owner or manager who prepares payroll. 

 

WHD acknowledges some of these challenges in the initial regulatory flexibility analysis (IRFA) included 

with the proposed rule. However, when it comes to small businesses starting a paid sick leave program for 

the first time, the unique issues these companies faced is not addressed. As an example, for 

familiarization costs, WHD estimates that it will take an affected company one hour. A company starting 

a paid sick leave program cannot reasonably be expected to be familiar with the rule in one hour. Merely 

reading through the 15 pages of the complicated proposed rule text will take at least that long, to say 

nothing of the final rule’s preamble. It’s safe to say that a small business owner will not have the rule’s 

requirements committed to memory in one hour. 

 

Of course, these challenges assume a covered small business can afford the added costs the proposed rule 

would impose. Most small companies will have to increase the price of their bids to maintain the same 

return on the contract. Higher prices will make their bids less competitive than a larger federal contractor 

that may already have a compliant paid sick leave program in place. 

 

Those covered small businesses that currently offer some form of paid sick leave to their employees will 

have to reconfigure their program to meet the proposed rule’s highly-prescriptive requirements. These 

include the accrual rate of one hour for every 30 hours worked on or in connection with a federal contract; 

a minimum accrual limit of 56 hours,; the requirement that employers account for an employee’s use of 

paid sick leave in increments of no greater than 1 hour; and the requirement that any unused leave roll 

over to the following year. 

 

Covered small businesses that offer less-robust paid sick leave will face increased costs to achieve a 

program that meets the proposed rule’s requirements. These companies, like those starting from scratch, 

will have to increase the cost of their services to the government – thus making it more likely they will 

lose contracting opportunities. 

 

In sum, regardless of what type of paid sick leave program a covered small business has in place – if any 

– the proposed rule will increase costs and decrease competitiveness for these companies. The proposed 

rule appears to be counter to federal programs that encourage small businesses to provide services to the 

federal government. 

 

Public comment period was inadequate 

 

NFIB is disappointed that the public comment period for this proposed rule was only 47 days. Though 

WHD extended the comment for 15 days beyond the original 32, this comment period was too short for 

members of the public to comment adequately on the 91,000-word proposed rule. NFIB, in particular, 
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could not obtain desired cost information from affected members that we believe would have been useful 

for WHD to consider. 

 

Public comment periods for most proposed rules are typically 60 days. As an example, the WHD’s recent 

proposed rule for overtime (about 94,000 words) had a 60-day comment period. Another DOL rule for 

federal contractors triggered by executive order – the Office of Federal Contract Compliance Programs 

“Government Contractors, Prohibitions Against Pay Secrecy Policies and Actions” proposed rule had a 

90-day comment period and was substantially brief by comparison at fewer than 24,000 words. 

 

Moreover, the proposed rule is likely to have a substantial economic impact on small businesses that 

engage in federal contracting. Such an important rule deserves to be thoroughly reviewed by the 

businesses that will be affected. 

 

Unfortunately, it appears that the only justification for the brief comment period offered in this instance is 

that the WHD is rushing through the rulemaking process to publish the rule by the end of this 

administration. This kind of rulemaking, more commonly known as midnight rulemaking, represents bad 

public policy because the agency cannot thoroughly consider the economic impacts and other 

consequences of the rule. 

 

This situation is especially disappointing because the Office of Information and Regulatory Affairs issued 

a memorandum to executive agencies in December 2015 to “ensure that regulations continue to benefit 

from adequate public scrutiny and interagency review.” This effort to shortcut this proposed rule 

undermines both the word and spirit of this memorandum. 

 

Conclusion 

 

NFIB believes WHD should withdraw the proposed rule. The proposed rule will increase costs and 

decrease competitiveness for covered small businesses. Although WHD performed an IRFA, its estimates 

are way too low for the majority of small businesses; moreover, the analysis did not include costs on 

companies that would implement a paid sick leave program for the first time. Lastly, NFIB believes that 

the comment period was far too short for the regulated community to provide informative feedback. It 

appears likely this was by design so that WHD can issue a final regulation by the end of this 

administration. 

 

We appreciate the opportunity to comment on the proposed rule. Should WHD require additional 

information, please contact NFIB’s senior manager of regulatory policy, Dan Bosch, at 202-314-2052. 

 

Sincerely,  

 

Amanda Austin 

Vice President, Public Policy 

NFIB 

https://www.gpo.gov/fdsys/pkg/FR-2015-07-06/pdf/2015-15464.pdf
https://www.gpo.gov/fdsys/pkg/FR-2014-09-17/pdf/2014-21945.pdf
https://www.whitehouse.gov/sites/default/files/omb/assets/agencyinformation_circulars_memoranda_2015_pdf/regulatory_review_at_the_end_of_the_administration.pdf

